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Eleventh report on thework of the Eritrea-Ethiopia
Boundary Commission

1. This is the eleventh report of the Eritrea-Ethiopia Boundary Commission,
covering the period 1 September-30 November 2003.

2. During the period under review, the Commission was, regrettably, and for
reasons beyond its control, unable to make significant progress with the demarcation
activities contemplated in its schedule of the order of activities ahead, dated 16 July
2003 (see S/2003/665/Add.1).

3. Asindicated in its tenth report, the Commission communicated to the parties
on 22 August its instructions to the demarcation team for implementing the plan of
work set out in the July 2003 schedule, including preparation of the factual survey
of Tserona and Zalambessa and field assessment of pillar sites in the Central and
Western Sectors. In a covering letter, the Commission invited the parties promptly to
communicate to the Commission and to each other the names of their new field
liaison officers, together with the information required in paragraph 6 (b) of the
Commission’s demarcation directions, as amended. The Commission also requested
the parties to develop, in consultation with the Chief Surveyor, detailed procedures
for ensuring the security of all demarcation personnel, including arrangements for
communication at all necessary levels (central and local government, inter-
ministerial and local populations) and for facilitating the UNMEE role, as
authorized by the Security Council, in monitoring these activities (e.g. within the
context of the Military Coordination Committee).

4.  FEritrea notified the Commission and Ethiopia of the appointment of its field
liaison officers, submitted a proposal for security arrangements for the boundary
demarcation work and paid its contributions to the expenses of the Commission as
required by the terms of the Algiers Agreement. Despite reminders from the Chief
Surveyor and Secretary to the Commission, Ethiopia has yet to respond on these
matters, although it has indicated its willingness to appoint field liaison officers and
give security assurances for demarcation activities in relation only to the Eastern
Sector and Mareb river section of the boundary.

5.  Eritrea also commented, within the time provided, on the marked maps
indicating pillar locations in the Eastern Sector; Ethiopia did not. The Commission
has adopted as final the Eastern Sector pillar locations indicated on the maps.

6. In early September 2003, the Mayor of the municipality of Adigrat signed a
land contract for the site of an EEBC contractors’ camp.

7. In September and October 2003, the United Nations Procurement Division
engaged in contract negotiations with the selected contractors for the emplacement
and as-built survey of boundary pillars along the whole boundary as contemplated in
the delimitation decision of 13 April 2002. The contractors insisted that they would
not conclude any contract unless given security assurances covering the whole
boundary. Asyet it has not been possible to conclude any contracts.

8. In early September 2003, the Chief Surveyor prepared a work programme for
the field assessment of pillar sites, setting forth the proposed order in which the
work indicated in the demarcation instructions of 22 August would be carried out by
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the demarcation team. The Chief Surveyor contacted the parties liaison
representatives to arrange meetings aimed at discussing, inter alia, the work
programme, the provision of security in the field, and the demarcation in the Eastern
Sector.

9. At a meeting with Ethiopian representatives held in Addis Ababa in early
September 2003, the Chief Surveyor was advised that the appointment of the
Ethiopian field liaison officers would be dealt with as part of a response from the
Government to the demarcation instructions of 22 August 2003. No such response
has been communicated to the Commission.

10. Around the same time the Chief Surveyor was informed by the Special
Representative of the Secretary-General that the Ethiopian Government had
announced to him its decision not to allow demarcation to take place in Badme and
Irob, while continuing to support demarcation in the other parts of the boundary.
This was followed by a letter from the Ethiopian Prime Minister to the Secretary-
General of the United Nations dated 19 September 2003. A copy of that letter,
together with aletter to the Secretary-General from the President of Eritrea dated 17
September 2003, was transmitted on 26 September 2003 by the United Nations to
the President of the Boundary Commission. In his letter of 19 September 2003, the
Prime Minister of Ethiopia sought the Secretary-General’s assistance in overcoming
the challenge that the peace process between Ethiopia and Eritrea is facing. The
letter gave prominence to what it called the totally illegal, unjust and irresponsible
decisions of the Commission on Badme and parts of the Central Sector, thus making
it clear, in the Commission’s understanding, that Ethiopia's complaint was with the
delimitation decision rather than with the demarcation process. Ethiopia proposed
that the Security Council set up an alternative mechanism to demarcate the contested
parts of the boundary in ajust and legal manner. (It may be noted in passing that the
demarcation directions of 8 July 2002, laying down the procedure for demarcation
of the whole border, were only adopted after consultation with the parties and the
Commission endeavoured to incorporate the comments and suggestions of the
partiesin the final version.)

11. On 7 October 2003, the President of the Commission submitted to the
Secretary-General a letter containing the comments of the Commission on the
Ethiopian letter of 19 September, sending copies to the agents of the parties and the
Chairperson of the African Union (in order that the Commission’s views should be a
matter of public record, a copy of that letter is contained in appendix I).

12. In meetings with Eritrean representatives held in early October 2003, the Chief
Surveyor was informed that Eritrea would withdraw its arrangements for the
provision of security in the Eastern Sector if the contract then under negotiation (see
para. 7 above) for the emplacement of pillars did not cover the entire boundary as
determined in the delimitation decision.

13. On 22 October 2003, the Commission invited the parties to attend a meeting on
5 November 2003 in an attempt to overcome the current impasse in the
Commission’s demarcation activities. Eritrea accepted the invitation, while Ethiopia
declined, citing, inter alia, the “short notice” on which the meeting had been
convened and the unlikelihood of anything being achieved at the meeting. The
Commission, being determined that no effort should be spared in seeking to advance
the work of demarcation, made a further proposal for a meeting later in November
2003, which was accepted by both parties.

11
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14. On 19 November 2003, the Commission met in The Hague with
representatives of the parties. The President of the Commission made an opening
statement expressing the concern of the Commission at the lack of progress in the
demarcation process, setting out the Commission’s understanding of the positions of
the parties and indicating that if progress was to be made, certain rigid positions
would have to be modified (a relevant extract of the statement is contained in
appendix I1; the full transcript is on file with the Secretariat). The statement
proposed that the discussion focus on the action required to implement the
Commission’s demarcation instructions of 22 August (see S/2003/858, annex I,
para. 5).

15. The co-agent of Ethiopia then read a statement reiterating Ethiopia’s
willingness to agree to pillar emplacement in the Eastern Sector but at the same time
clearly repeating its refusal to permit any work to be carried out in the Western and
Central Sectors as prescribed in the July 2003 schedule until the boundary in the
Eastern Sector had been completely demarcated and then only if Ethiopia approved
the Commission’s method of demarcation.

16. In the following discussion, the representative of Eritrea repeated its objection
to the continuance of the demarcation process in the Eastern Sector unless at the
same time the work foreseen in the Western and Central Sectors was continued in
the manner laid down in the July 2003 schedule and in the demarcation instructions
of 22 August 2003. Eritrea’s position was that the delimitation decision of 13 April
2002 and the orders of the Commission provided for the demarcation of the
boundary as a whole and that no demarcation should be carried out in any part
unless it was absolutely clear that demarcation would take place in the other partsin
accordance with the delimitation decision.

17. The Commission explored with the parties the extent to which the positions of
each might be modified so as to allow progress to be made. Ethiopia was asked
specifically whether it would permit the necessary preliminary factual investigations
contemplated by the Commission as well as foreseen in Ethiopia’s own comments of
2 May 2003 to take place in the Western and Central Sectors, concurrently with
pillar emplacement in the Eastern Sector. It replied in the negative, though
acknowledging that the whole of the boundary would have to be demarcated in due
course.

18. In response to a question from the Commission as to the legal basis on which
Ethiopia asserted the right to limit the Commission’s demarcation activity in the
manner described, the co-agent of Ethiopia stated that in Ethiopia’s view the
demarcation process was flawed in that it was not consistent with the language and
spirit of the Algiers Agreement and would not lead to peace and stability in the
region. Despite the fact that the Commission pointed out that the Algiers Agreement
specifically required the Commission to demarcate as well as to delimit the
boundary and that it was for the Commission to decide how the demarcation was to
be carried out, the representative of Ethiopia insisted that the general framework of
the Algiers Agreement prevailed over the specific provisions of article 4 thereof and
that Ethiopia was entitled to take its position in relation to the demarcation process
without departing from its acceptance of the binding force of the delimitation
decision.

19. The representative of Eritrea firmly maintained Eritrea’s position that the
demarcation of the boundary could not be divided in the manner sought by Ethiopia
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since there was no assurance that Ethiopia would not raise insuperable problems in
relation to the demarcation of the remaining sectors of the boundary.

20. At no point in the discussion did Ethiopia contest the binding quality of the
delimitation decision, saying that it was concerned only with the demarcation
process. Nonetheless, the Commission has been obliged to conclude that despite the
words used by Ethiopia, it is presenting its dissatisfaction with the boundary as
substantively laid down in the delimitation decision in the form of procedural
impediments to the demarcation process which it is not entitled to interpose. The
refusal of Eritrea to accept a partial demarcation covering only the Eastern Sector
stems from its distrust of Ethiopia's intentions regarding the demarcation of the rest
of the boundary. Eritrea is prepared to proceed only on the basis of an appropriate
degree of concurrent action in the Western and Central Sectors; it considers that
mere verbal assurances are not enough.

21. In planning the demarcation of the boundary, the Commission has proceeded
on the assumption that, while pillar emplacement cannot take place in all three
sectors simultaneously, demarcation activities can and should continue along the
entire boundary. From the standpoint of efficient and cost-effective project
management, there is no justification for allowing the Commission’s field office
staff, which has completed its work in the Eastern Sector, to sit idle while pillar
emplacement takes place in one sector only. In addition, completion of preparatory
work in other sectors would allow the contractors to move into those sectors for
pillar emplacement immediately upon completion of that work in the Eastern Sector.
Continuance of preparatory steps for pillar emplacement in the other sectors has
always been contemplated in the Commission’s demarcation directions and various
schedules of the order of activities ahead.

22. The Commission expresses its considerable disappointment at the situation that
has developed. Until the positions of either or both of the parties are modified, there
is nothing more that the Commission can do. Nonetheless, the Commission remains
willing, if the parties cooperate fully, to continue in the manner foreseen in the
Algiers Agreement. For the time being, it will maintain its presence in the area but
will reduce its activity to the minimum compatible with its being able to resume it,
if and when the parties make it possible for the Commission to do so.

(Signed) Sir Elihu L auter pacht
President of the Commission
1 December 2003
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L etter dated 7 October 2003 from the President of the
Eritrea-Ethiopia Boundary Commission to the Secretary-General

1. The Boundary Commission has received a copy of the letter of 19 September
2003 from the Prime Minister of Ethiopia to the Secretary-General of the United
Nations. It is a cause of considerable disquiet to the Commission which, in
consequence, deems it necessary to offer a number of observations upon some of the
statements made in it that directly relate to the work of the Boundary Commission
and which, to our regret, are misconceived and misleading.

2.  The Commission wishes to recall that it has been engaged in demarcation
activities since 13 April 2002, the date of its Delimitation Decision. A summary of
the current status of these activities and of the actions by the parties that are now
called for so that demarcation can proceed as required by the Security Council in its
recent resolution 1507 (2003) of 12 September 2003 is set forth in the enclosure.

3. The Commission on one previous occasion has thought it beneficial to offer
observations on the Commission’s approach to the demarcation phase of its work in
the light in particular of certain considerations advanced by the parties (see
S/2003/257/Add.1). In the light of the recent letter from the Prime Minister of
Ethiopia, the Commission considers that the following further comments are called
for.

4. The opening paragraph of the Prime Minister’s letter states that the peace
process between Ethiopia and Eritrea is facing a challenge. Ethiopia characterizes
the situation as being one in which “the work of the Commission is in terminal
crisis’. The Commission does not accept that assessment: there is no “crisis’,
terminal or otherwise, which cannot be cured by Ethiopia’s compliance with its
obligations under the Algiers Agreement, in particular its obligations to treat the
Commission’s delimitation determination as “final and binding” (article 4.15) and
“to cooperate with the Commission, its experts and other staff in all respects during
the process of ... demarcation” (article 4.14).

5. The key to the “crisis” which Ethiopia discerns in the work of the Commission
lies, according to Ethiopia's letter, in the Commission’s “totally illegal, unjust and
irresponsible decision on Badme and parts of the Central Sector”. As that letter
deals thereafter only with the situation regarding Badme, it is therefore only to that
aspect of the case that the Commission will here refer.

6. The letter states that the “Colonial treaties which are the basis of the Algiers
Agreement and which should have been the key basis for the delimitation and
demarcation of the boundary leave Badme well inside Ethiopia’. On the basis of
those colonial treaties as they were interpreted by the Commission in accordance
with applicable international law, that is not accurate. The Commission found that
on the correct interpretation of the relevant treaty, the boundary, from the point at
which it leaves the Setit River (point 6) to where it joins the Mareb River (point 9),
ran in part across the Badme plain. If as a result Badme village is found to be
located in Eritrea, that is no more than the consequence of the Commission’s
application of the relevant colonial treaty. Ethiopia argued in the proceedings before
the Commission for an interpretation of the treaty which would have resulted in a
much different boundary, far to the north-west, which would have had the effect of
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placing Badme well within Ethiopia, but the argument for Ethiopia's line was
considered carefully by the Commission and rejected.

7. The Ethiopian letter goes on to say that “This [i.e., Badme being left well
inside of Ethiopia by the colonial treaties] was also the Commission’s own
interpretation of the relevant Treaty”. This is a misrepresentation of the
Commission’s reasoning. The only interpretation of the relevant treaty which can be
regarded as the Commission’s “own interpretation”, in accordance with applicable
international law, is that which is set out in its delimitation decision of April 2002.

8.  The letter then states that “the Commission chose to base its decision on state
practice, and having done so, went on and awarded Badme to Eritrea ...”. The State
practice to which the Commission gave weight consisted primarily of a series of
maps, including in particular maps published by Ethiopia. The Commission was
convinced that these showed the parties’ agreement upon an interpretation of the
relevant treaty, which placed the boundary prescribed by that treaty in the location
determined by the Commission. Ethiopia failed to show why official Ethiopian
maps, which over the years depicted not the line for which it argued in 2001 but the
line adopted by the Commission, did not reflect the true line of the boundary.

9. Ethiopia goes on to say that this finding, which resulted in Badme being
awarded to Eritrea, was made “despite the overwhelming evidence produced by
Ethiopia proving that Badme had always been administered by Ethiopia. Eritrea
could not produce even a single document to rebut Ethiopia's submission”. The
Commission has already (in paragraphs 17 and 18 of its observations of 21 March
2003) commented on the paucity of the evidence produced by the parties in relation
specifically to Badme.

10. The Commission must further observe that its mandate, as agreed in article 4.2
of the Algiers Agreement, was to base its decision “on pertinent colonial treaties
(1900, 1902 and 1908) and applicable international law”. The parties did not give
the Commission the task of deciding which State administered Badme in recent
years. and at the critical time when the relevant treaty of 1902 was concluded,
Badme and certain other villages and settlements which now exist had not then
come into existence. Where villages have sprung up or spread in recent times, and in
so doing transgress boundaries previously established by older treaties, it is fully
consistent with international law for the treaty-based boundary to be maintained and
for the resolution of any consequential human problems to be left for the parties to
resolve by agreement. Far from being a “blatant miscarriage of justice” (letter,
para. 3), that result is precisely what the International Court of Justice decided, in
comparable circumstances, in its recent judgment in the Cameroon v. Nigeria case.
The parties have long been aware that the result of the Commission’s delimitation
and consequent demarcation could be that the boundary could run through and
divide some settlements (see para. 3 of the Commission’s observations of 21 March
2003).

11. Inthe fourth paragraph of the letter Ethiopia contends that since Eritrea totally
rejects any dialogue on demarcation, the Commission’s indication of the need for
further agreement between the parties to resolve anomalies shows that “nothing
worthwhile can therefore be expected from the Commission to salvage the peace
process. Indeed, the Commission seems to be determined to continue its disastrous
stance whatever the consequences to the peace of the region”. The Commission can
only repeat what it has previously said, essentially that its mandate is that given to it
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by the parties when concluding the Algiers Agreement, and that if that mandate is to
be changed it can only be done by some further agreement by the parties: it is not
for the Commission to speculate on whether or not such a further agreement is likely
to be negotiable. The Commission’s position is clearly set out in paragraph 28 of its
observations of 21 March 2003.

12. Ethiopia maintains in the fifth paragraph of its letter that “only the Security
Council can salvage the peace process’, and that “the Boundary Commission has
itself acknowledged the responsibility of the United Nations, in accordance with the
Algiers Agreement, to assist the two parties to overcome challenges they might face
in the process of delimitation and demarcation”. The Commission recalls that article
4.16 of the Algiers Agreement is in the following specific terms: “Recognizing that
the results of the delimitation and demarcation process are not yet known, the
parties request the United Nations to facilitate resolution of problems which may
arise due to the transfer of territorial control, including the consequences for
individuals residing in previously disputed territory”. It is accordingly clear that
Ethiopia’s construction of the Algiers Agreement and of what the Commission has
stated in respect of it is misconceived.

13. Ethiopia then makes a number of specific proposals in order to break what it
terms “the present deadlock”.

14. In proposal 1, Ethiopia reaffirms “its commitment under the Algiers
Agreement”: the Commission observes that that Agreement committed both parties,
inter alia, to accept the Commission’s determination of the boundary as final and
binding, and to cooperate with the Commission during the process of demarcation;
and Ethiopia, like Eritrea, accepted the delimitation decision when it was rendered.
Ethiopia’s reference in the third and sixth paragraphs of its letter to some future
demarcation being “just and legal” implies that Ethiopia now considers that the
Commission’s delimitation and demarcation are neither just nor legal. Ethiopia's
statement is a repudiation of its repeated acceptance of the Commission’s decision
since it was rendered.

15. In proposal 3, Ethiopia proposes that “an alternative mechanism to demarcate
the contested parts of the boundary” be set up. Such and alternative mechanism
would involve a departure from, and thus and amendment to, the terms of article 4.2
of the Algiers Agreement, which gives the Commission the mandate to demarcate
the boundary. Moreover, Ethiopia’'s reference to “the contested boundary” can only
be understood as a reference to those parts of the boundary to which it alone and
unilaterally takes exception: no part of the boundary is “contested” by both parties.

16. Proposal 5 states that Ethiopia “will recognize ... the southern boundary of the
Temporary Security Zone as the boundary between the two countries’. The parties
have agreed, however, in article 4.15 of the Algiers Agreement, that the boundary
between the two countries is the boundary as delimited by the Commission.

17. The Commission has recently sent a letter to the parties directing that they
immediately take the necessary steps (as envisaged, inter alia, in the enclosure to the
present letter) to allow demarcation to proceed according to the schedule of the
order of activities ahead. Only by thus enabling demarcation to proceed unhindered
can the mandate given to the Commission by the parties in the Algiers Agreement,
namely to expeditiously demarcate the boundary, be fulfilled.
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18. The Commission would be grateful if you would be good enough to share the
present letter with the members of the Security Council.

(Signed) Sir Elihu L auter pacht

17



S§/2003/1186

Enclosure

18

Status of demarcation activities
Stepsto betaken as at 30 September 2003

1. Inorder for demarcation to proceed as required by Security Council resolution
1507 (2003) of 12 September 2003:

(@) Each party must appoint its field liaison officers (see Commission
decision of 7 July 2003; para. 1 of the schedule; my letter of 22 August 2003).
Eritrea has appointed its field liaison officers: Ethiopia has yet to do so;

(b) Contracts must be awarded for pillar emplacement and as-built survey,
followed by necessary logistical and deployment activities by the contractors
(paras. 2, 4, 10, 17, 18, 19, 25, 27, 29, 31 and 32 of the schedule): these activities
are linked to the demining of access to pillar sites (para. 9 of the schedule). In
practice, contracts cannot be signed and legal commitments entered into unless both
parties have first appointed their field liaison officers, made it clear that no obstacles
will be placed in the way of demarcation and provided adequate assurances
regarding matters of security, including the establishment of “detailed procedures
for ensuring the security of all demarcation personnel” (my letter of 22 August). The
parties have not yet taken the necessary steps;

Eastern Sector

(c) Marked maps for the Eastern Sector have been communicated to the
parties and their comments sought by 5 September 2003 (paras. 5 and 11 of the
schedule). Ethiopia has not submitted any comments by that deadline, and the
Commission therefore assumes that it has none to offer. Eritrea did submit
comments by that deadline: these were considered by the Commission (para. 11 of
the schedule), which decided to make no change to the maps as marked by the
Commission. The location of pillar sites in the Eastern Sector, as set out on marked
maps communicated to the parties, is thus now final. The Commission can
accordingly proceed on that basis, and eventually prepare the final maps (para. 26 of
the schedule), but in practice further progress is dependent upon contracts being
signed (see para. 1 (b) above) which in turn depends upon action still to be taken by
the parties;

Central Sector

(d) Further work needs to be done by the demarcation team at Tserona and
Zalambessa (paras. 3, 8, 12, 13, 14 and 15 of the schedule; paras. 1 and 8-10 of the
second demarcation instructions). This work is being held up by the failure of one or
both parties to provide the Commission with the degree of cooperation that is
essential to enable it to continue its demarcation work;

(e) Work remains to be done by the demarcation team on the field
assessment of pillar sites in the Central Sector (paras. 12-15 of the schedule;
paras. 2-7 and 11-14 of the second demarcation instructions). This consequently
affects the production and subsequent processing of marked maps for that Sector
(paras. 16 and 21 of the schedule) and in due course the final maps (para. 30 of the
schedule). This work is being held up by the failure of one or both parties to provide
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the Commission with the degree of cooperation that is essential to enable it to
continue its demarcation work;

Western Sector

(f) Work remains to be done by the demarcation team on the field
assessment of pillar sites in the Western Sector (paras. 19, 20, 22 and 23 of the
schedule; para. 18 of the second demarcation instructions). This consequently
affects the production and subsequent processing of marked maps for that Sector
(paras. 24 and 28 of the schedule) and in due course the final map (para. 33 of the
schedule). This work is being held up by the failure of one or both parties to provide
the Commission with the degree of cooperation that is essential to enable it to
continue its demarcation work;

Islands

(90 Work remains to be done by the demarcation team in relation to certain
islands (paras. 20 and 21 of the second demarcation instructions). This work is being
held up by the failure of one or both parties to provide the Commission with the
degree of cooperation that is essential to enable it to continue its demarcation work.

2.  Expeditious progress in the demarcation of the boundary as mandated by the
Security Council requires that the parties take the action necessary to enable
outstanding matters to be dealt with. In particular, for progress to be made:

(@) Ethiopia must appoint its field liaison officers;

(b) In particular, in order to enable contracts to be signed for the physical
work of demarcation:

(i) Each party must state in writing to the Commission that it will place no
obstacles in the way of the completion of the demarcation process in all three
Sectors, in implementation of the delimitation of the whole of the boundary
laid down by the delimitation decision of 13 April 2002;

(ii) Each party must make the necessary arrangements to ensure the security
of all personnel engaged on demarcation work in territories under their control;

(c) FEritrea, and so far as necessary Ethiopia, must expressly undertake to
allow the necessary work to be done at Tserona, as contemplated in paragraph 1 of
the second demarcation instructions;

(d) Ethiopia, and so far as necessary Eritrea, must expressly undertake to
allow the necessary work to be done at and in the vicinity of Zalambessa, as
contemplated in paragraphs 1 and 7-10 of the second demarcation instructions;

(e) Ethiopia, and so far as necessary Eritrea, must expressly undertake to
allow the necessary work to be done at other locations in the Central Sector, as
contemplated in paragraphs 2-6 and 11-17 of the second demarcation instructions;

(f) Ethiopia, and so far as necessary Eritrea, must expressly undertake to
allow the necessary work to be done at points 6 and 9, as contemplated in paragraph
18 of the second demarcation instructions, whatever the effect of the demarcation on
sovereignty over the areas currently protested by Ethiopia, in particular Badme;

(9) Both parties must expressly undertake to cooperate with the Commission
and its demarcation team in relation to the work to be done in respect of islands, as
contemplated in paragraph 21 of the second demarcation instructions.
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Extract from the opening statement of the President of the
Eritrea-Ethiopia Boundary Commission at the meeting with
the parties of 19 November 2003

The Commission attaches great importance to this meeting and is very glad
that both parties have agreed to come to it. The importance of the meeting liesin the
fact that it represents, effectively, or possibly, the last opportunity that exists for the
parties to advance the work of the Commission.

For the last 18 months, the Commission has been trying to implement the
second part of the mandate given to it in the Algiers Agreement. The Commission
completed the first stage of its work, the delimitation of the boundary, in the April
2002 decision. That decision, which defined the boundary between the parties, was
binding on them and both accepted it as binding. There can, therefore, be no
question as to what the boundary formally is, subject only to the specific and limited
qualifications mentioned in the decision.

The second stage of the Commission’s work is demarcation, namely the
placing of markers along the defined boundary, thus supplementing the delimited
line by a series of physical points between which the boundary line runs. That is
what we are concerned with now.

Our agenda for the meeting is deliberately general in character, so that, in
addition to the points that the Commission wishes to identify for discussion, each
party will have an opportunity to present its views as to how the demarcation should
proceed. | should say straight away that we may not adhere in absolutely literal
terms to what you find on the agenda sheet, but, essentially, the agenda reflects what
we want to talk about.

To alimited extent, the Commission has achieved some success in its work, in
that in the Eastern Sector it has established on the ground the location of the actual
points between which the boundary line runs. In that section, extending from point
32 to point 41, all that remains to be done is the placement of the boundary pillars
and subsequent surveys of their coordinates. However, for this task to be carried out,
it is necessary that a contract should be concluded between the United Nations and
the contractors. No contractor will enter into such a contract unless he can be
assured of security for his employees. The provision of security is a responsibility
resting on both parties in relation to the territory in possession of each. Talks have
taken place between each of the parties individually and the field staff of the
Commission. Eritrea has given details of its arrangements in this connection, but, as
yet, we have not received details from Ethiopia.

The Commission has included security in today’s agenda so that the parties can
each confirm or amplify their positions in this regard. If there is certainty about the
security arrangements, it should be possible to negotiate the necessary contracts for
pillar emplacement. This is a matter in the hands of the United Nations, since the
payment to the contractors will be made out of the United Nations trust fund, which
is under the control of the United Nations and can only be dispensed in accordance
with strict United Nations accounting rules.
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The Commission has always considered that the demarcation must cover the
whole boundary, though, obviously, that demarcation cannot take place everywhere
at once. Initially, the Commission thought that there might be convenience in
demarcating the boundary in the Western and Central Sectors first. In the
circumstances that have developed, however, it now appears that the demarcation
process could better begin in the Eastern Sector. Subject to the conclusion of the
relevant contract, this could start at an early date. But the Commission now finds
itself confronted by a major problem. We want to know clearly what are the present
positions of the parties. Our own understanding is that Eritrea takes the position that
it will not agree to demarcation of part only of the boundary unless it is assured that
demarcation will continue without fail in the other two Sectors. Ethiopia, on the
other hand, while being willing to accept demarcation in the Eastern Sector, is not
willing to agree to demarcation in the Western Sector and in most of the Central
Sector, with the exception of demarcation along the Mareb River, until its concerns
about certain points have been met.

This disagreement between the two sides has led to the impasse, which is of
great concern not only to the Commission but also, as is evident from the United
Nations documents, to the Security Council.

How are we to overcome the present impasse? The way out can only be
achieved by some relaxation of the hitherto firm positions taken by each party. So it
isto explore that possibility that we have arranged the present meeting.

Let me emphasize straight away that this is not a meeting to negotiate any
amendment of the April 2002 delimitation decision. As the Algiers Agreement
required, that decision has been accepted by both parties and is binding and
inviolable. Whatever we do here can only be done within that framework. It is not
for the Commission to propose or to conduct negotiations between the parties for
modification of the delimitation decision, nor is it for the Commission to suggest
any elements of such a dialogue between the parties, as, for example, an
understanding that any adjustment of the delimited boundary in favour of one side
should be accompanied by a compensatory adjustment in favour of the other. Such
elements can only emerge from direct agreement between the two sides. But that
does not mean that there is no scope for working out a procedure that would enable
the demarcation process to be taken some significant distance further, in the hope
that such an advance will be a confidence-building measure that will support further
agreement between the parties.

At two specific points, the decision left room for some completion or
amendment of what was there laid down, though without the intention of thereby
opening up the decision generally to proposals for amendment. These were as
follows: first, in relation to the boundary around Tserona, as foreseen in paragraph
8.1 (b) (iv) of the decision, and second in relation to the boundary around
Zalambessa, as provided in paragraph 8 (1) (b) (vi).

Subsequently, the Commission acknowledged that the boundary could not be
demarcated with absolute rigidity. In its observations of 21 March 2003, the
Commission stated in paragraph 8 that “Hence consistent with the parties
prescription that the delimitation be final, the scope for any clarification or deviation
from the boundary, which the Boundary Commission laid down, is very limited. In
the Commission’s view, a demarcator must demarcate the boundary as it has been
laid down in the delimitation instrument, but with a limited margin of appreciation,
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enabling it to take account of any flexibility in the terms of the delimitation itself or
of the scale and accuracy of maps used in the delimitation process and to avoid
establishing a boundary which is manifestly impracticable.”

In addition, the Commission said in paragraph 20 of its observations:
“Nonetheless, in the light of further work done in the exercise of its demarcation
function, the Commission has identified two areas in the Central Sector where a
strict application of the line as delimited in the delimitation decision would be
manifestly impracticable, namely certain plateau lands in the vicinity of point 18 on
the boundary and the area of the delta-like formation where the Regale River flows
into the Salt Lake. Demarcation instructions relating to these areas will be issued
later.”

Further, in its demarcation instructions of 22 August 2003, the Commission
repeated its instructions regarding Tserona and Zalambessa. The Commission also
stated in paragraphs 7 and 8 that “The demarcation team shall investigate the area
north of the Muna/Bebero-Gado in order to determine whether there is a physical
barrier affecting access from the north to the northern side of the river that makes
the boundary as set out in the delimitation decision manifestly impracticable.”

Then, in paragraph 8, it stated that “The demarcation team shall examine
whether the delimitation as contemplated in the Commission’s delimitation decision
is manifestly impracticable so as instead to require running a series of straight lines
in a generally east and south-east direction from the north-eastern point of the outer
boundary of Zalambessa as proposed by Ethiopia in its comments.”

The Commission also gave instructions for the identification of the Eritrean
claim line referred to in paragraph 8 (1) (b) (v) of the delimitation decision; in
paragraph 18, required the demarcation team to fix the positions of points 6 and 9;
and gave instructions in paragraph 20 regarding demarcation in relation to river
boundaries and islands.

The fact that | do not repeat all the other items covered by these demarcation
instructions does not mean that they are no longer operative, only that they are
points of detail that need not be covered now.

Without disregarding the views expressed by the parties, the Commission does
not see why progress should not be made with the implementation of these
demarcation instructions. The Commission hopes that this meeting will focus on that
prospect.



